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as possible to demonstrate inclusion 
within a non-commercial category of 
fee treatment. 

(a) The Section will assess charges 
which recover the full direct costs of 
searching for, reviewing for release, 
and duplicating the records sought for 
commercial use. Commercial use re-
questers are entitled to neither two 
hours of free search time nor 100 free 
pages of reproduction of documents. 

(b) The Section will provide docu-
ments to educational and non-commer-
cial scientific institutions for the cost 
of reproduction alone, excluding 
charges for the first 100 pages. To be el-
igible for inclusion in this category, re-
questers must show that the request 
being made is authorized by, and under 
the auspices of, a qualifying institution 
and that the records are not sought for 
a commercial use, but are sought in 
furtherance of scholarly (if the request 
is from an educational institution) or 
scientific (if the request is from a non- 
commercial scientific institution) re-
search. 

(c) The Section will provide docu-
ments to representatives of the news 
media for the cost of reproduction 
alone, excluding charges for the first 
100 pages. To be eligible for inclusion in 
this category; a requester must meet 
the criteria in § 1102.2(m), and the re-
quest must not be made for a commer-
cial use. In reference to this class of re-
questers, a request for records sup-
porting the news dissemination func-
tion of the requester shall not be con-
sidered to be a request that is for a 
commercial use. 

(d) The Section will charge request-
ers who do not fit into any of the cat-
egories above fees which recover the 
full reasonable direct cost of searching 
for and reproducing records that are re-
sponsive to the request, except that the 
first 100 pages of reproduction and the 
first two hours of search time shall be 
furnished without charge. Moreover, 
requests from record subjects for 
records about themselves will continue 
to be treated under the fee provisions 
of the Privacy Act of 1974 which permit 
fees only for reproduction. 

(e) In making determinations under 
this section, the Section may take into 
account whether requesters who pre-
viously were granted (b), (c), or (d) sta-

tus under the Act did in fact use the re-
quested records for purposes compat-
ible with the status accorded them. 

§ 1102.6 Fee waivers and appeals. 

(a) Waiver or reduction of any fee 
provided for in § 1102.4 may be made 
upon a determination by the FOIA Offi-
cer, United States Section, Inter-
national Boundary and Water Commis-
sion, 4171 North Mesa, suite C–310, El 
Paso, TX 79902–1422. The Section shall 
furnish documents without charge or 
at a reduced charge provided that: Dis-
closure of the information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government, and is not pri-
marily in the commercial interest of 
the requester. Requests for a waiver or 
reduction of fees shall be considered on 
a case-by-case basis. 

(1) In order to determine whether dis-
closure of the information is in the 
public interest because it is likely to 
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Government, the Section 
will consider the following four factors: 

(i) The subject of the request: Wheth-
er the subject of the requested records 
concerns the operations or activities of 
the Government; 

(ii) The informative value of the in-
formation to be disclosed: Whether the 
disclosure is likely to contribute to an 
understanding of Government oper-
ations or activities; 

(iii) The contribution to an under-
standing of the subject by the general 
public likely to result from disclosure: 
Whether disclosure of the requested in-
formation will contribute to public un-
derstanding; and 

(iv) The significance of the contribu-
tion to public understanding: Whether 
the disclosure is likely to contribute 
significantly to public understanding 
of Government operations or activities. 

(2) In order to determine whether dis-
closure of the information is not pri-
marily in the commercial interest of 
the requester, the Section will consider 
the following two factors: 

(i) The existence and magnitude of a 
commercial interest: Whether the re-
quester has a commercial interest that 
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would be furthered by the requested 
disclosure; and, if so 

(ii) The primary interest in disclo-
sure: Whether the magnitude of the 
identified commercial interest of the 
requester is sufficiently large, in com-
parison with the public interest in dis-
closure, that disclosure is primarily in 
the commercial interest of the re-
quester. 

(b) The Section will not consider 
waiver or reduction of fees for request-
ers (persons or organizations) from 
whom unpaid fees remain due to the 
Section for another information access 
request. 

(c)(1) The Section’s decision to refuse 
to waive or reduce fees as requested 
under paragraph (a) of this section may 
be appealed to the Commissioner, 
United States Section, International 
Boundary and Water Commission, 4171 
North Mesa, Suite C–310, El Paso, TX 
79902–1422. Appeals should contain as 
much information and documentation 
as possible to support the request for a 
waiver or reduction of fees. 

(2) Appeals will be reviewed by the 
Commissioner, who may consult with 
other officials of the Section as appro-
priate. The requester will be notified 
within thirty working days from the 
date on which the Section received the 
appeal. 

§ 1102.7 The Section’s determination 
and appeal procedures. 

Upon receipt of any request for 
records of information under the Act 
the following guidelines shall be fol-
lowed: 

(a) The FOIA Officer will determine 
within 10 days (excepting Saturdays, 
Sundays, and legal holidays) after re-
ceipt of any such request whether to 
comply with such request and will im-
mediately notify the person making 
such request of such determination, 
the reasons therefore, and of the right 
to such person to appeal to the Com-
missioner any adverse determination. 

(b) All appeals should be addressed to 
the Commissioner, United States Sec-
tion, International Boundary and 
Water Commission, 4171 North Mesa, 
Suite, C–310, El Paso, TX 79902–1422, 
and should be clearly identified as such 
on the envelope and in the letter of ap-
peal by using the marking ‘‘Freedom of 

Information Appeal’’ or ‘‘Appeal for 
Records’’ or the equivalent. Failure to 
properly address an appeal may defer 
the date of receipt by the Section to 
take into account the time reasonably 
required to forward the appeal to the 
Commissioner. In each instance when 
an appeal is incorrectly addressed to 
the Commissioner, he shall notify the 
person making the appeal that his ap-
peal was improperly addressed and of 
the date the appeal was received by the 
Commissioner. The Commissioner will 
make a determination with respect to 
any appeal within 20 days (excepting 
Saturdays, Sundays, and legal holi-
days) after the receipt of an appeal. If 
on appeal the denial or the request is 
in whole or in part upheld, the Com-
missioner will notify the person mak-
ing such request of the provisions for 
judicial review under the Act. An ap-
peal must be in writing and filed with-
in 30 days from receipt of the initial de-
termination (in cases of denials of an 
entire request), or from receipt of any 
records being made available pursuant 
to the initial determination (in case of 
partial denials). In those cases where a 
request or appeal is not addressed to 
the proper official, the time limita-
tions stated above will be computed 
from the receipt of the request or ap-
peal by the proper official. 

(c) In unusual circumstances, as set 
forth in paragraph (d) of this section, 
the time limits for responding to the 
original request or the appeal may be 
extended by not more than an addi-
tional 10 working days by written no-
tice to the person making a request. 
This notice must be sent within either 
10- or 20-day time limit and will specify 
the reason for the extension and the 
date on which determination is ex-
pected to be dispatched. The extension 
may be invoked only once during the 
consideration of a request either dur-
ing the initial consideration period or 
during the consideration of an appeal, 
but not both. 

(d) The unusual circumstances are: 
(1) The need to search for and collect 

the requested records from field facili-
ties or other establishments that are 
separate from the office processing the 
request. 
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